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THE ORIGIN OF THE SYSTEM 

OF RECORDING DEEDS 

IN AMERICA 

THE origin and history of the system 
of recording deeds in this country is 
yet to be written, and even the materials 
for such history have not been brought 
together. I shall attempt merely to sketch 
the apparent origin of the system and to 
make a few suggestions as to its possible 
derivation. 

The characteristics of our recording 
system which distinguish it from other 
systems are these: the document recorded 
is a deed, not a memorandum of a transfer 
or an agreement for a transfer; the deed 
is operative without record, the title pass- 
ing before the deed is recorded ; the record 
is not a mere device for preserving evi- 
dence, but gives a legal priority to the 
grantee of the recorded deed. In the first 
particular it differs from the medieval 
registry system; in the second from the 
continental registry systems and our own 
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Torrens system of registration; in the third 
from the recording system in England 
tmder local customs, like those of Middle- 
sex and Yorkshire. 

As the present Massachusetts act goes 
back with no substantial change to Oct. 7, 
1640, the origin of the system must be 
sought before that date, which narrows 
our enquiry to the few colonies settled 
before that time; and we must first ex- 
amine the system of Virginia, the colony 
first settled. Unfortunately the earliest 
records of that colony are not available. 
The first legislation on the point which sur- 
vives is a vote of October, 1626, that all 
sales should be brought to Jamestown and 
enrolled in General Court within a year of 
their date.* This vote evidently proved 
inefiEective, as did similar votes in all the 
colonies; and in January, 1640, an act 
was passed providing that a deed or mort- 
gage of land without delivery of possession 
should be adjudged fraudulent unless 
entered in some court.^ This was re- 
enacted in 1656 in terms which show that 
it was an adoption of the English statute of 

* Bruce, Economic History of Virginia, vol. i, p. 
570. 

* Hening*s Statutes, ▼ol. i, p. 227. 
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fraudulent conveyances.* This act lacks 
one very characteristic feature of our re- 
cording system; it is not enforced by giving 
priority to a recorded deed, but by making 
the unrecorded deed void unless possession 
is ddivered. It would not be possible 
under such an act to investigate title at 
the registry. It seems plain enough that 
this act, which was re-enacted as late as 
1656, cannot be the origin or have con- 
tributed to the invention of a system which 
was in operation with all its present char- 
acteristics in 1640. 

We next turn to Plymouth, as the colony 
next settled by Englishmen. While lots 
in Plymouth were temporarily assigned to 
the settlers from the beginning, land 
was originally held in common, but was 
divided in 1623. The record of votes then 
passed is lost, and it is impossible to tell 
just how far transfers of land were required 
to be recorded. That some action was 
taken before 1627 is very probable. In 
Plymouth, as in all the American village 
communities, the community had two 
strong desires: to have the village land 
improved^ and to keep out undesirable 
immigrants. For these purposes the hold- 
* Hening*s Statutes, vol. i, p. 417. 
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ing and transfer of land mtist be regtilated 
by the town ; and this was the easier becatise 
the town was still seen and known to be 
the source of title. The consent of the 
town was doubtless required to the transfer 
and this consent was proved by an entry 
on the town books. As at this time the 
town and the colony were identical, the 
entries in fact appear on the records of 
the colony. 

The original allotments of **meersteads 
and garden plotes," that is, of the original 
assignments of homesteads to the original 
settlers from 1620 to 1623, are spread upon 
the record. The earliest record on the 
books of the colony of a transfer of land is 
a deed in 1627, which is not merely copied 
into the book, but was apparently written 
out for the first time on the book and 
there signed by the parties, the writing on 
the page of the book being the actual deed 
itself. This instrument is really a brief 
contract or memorandum of a bargain and 
sale of the land. It begins, ** Phillip De- 
lanoy hath sold to Stephen Deane one 
Acre of Land lying on the North side of 
the towne between the first and second 
brooke in the Vpper fall of the said field & 
bounded" etc. The bounds, the terms of 
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the sale, and the terms of payment are 
then precisely given.* After this follow 
more concise memoranda of sales inter- 
spersed with records of votes until 1633. 
Several of these memoranda contain the 
name of a witness. Several sales of land 
in 1634 are entered, not in the book in 
which ordinary deeds are recorded, but in 
the book of records of the acts of the 
colony ; ^ these are interspersed with records 
of contracts of apprenticeship. One record 
of a sale of land has entered on the margin 
an acknowledgment, dated a year later, 
before the governor of a payment of the 
consideration. The next year a contract 
for the sale of land was entered in the 
records under the heading ** William Brad- 
ford Governor** as if this was an official 
transaction before the governor.* On May 
28, 1623, ** Thomas Litle came before the 
Gove'r and acknowledged that he had 
given unto Robart Bartlet'* a parcel of 
land.* These entries were all made while 
Bradford was governor. In 1636 a com* 

^ 12 Plymouth Colony Records 7. 
' I Plymouth Colony Records 24. 

* Ibid. 33. 

* Ibid, 34. Another similar entry is found on the 
same page. 
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mission was appointed to alter and revise 
the laws; and the revision, as reported 
by them and adopted, contained the fol- 
lowing provision: **that all sales exchanges 
giftes morgages leases or other Convey- 
ances of howses and landes the sale to 
be acknowledged before the Gov'r or any 
one of the Assistants and committed to 
publick Record and the fees to be payd. '** 
Records of deeds thus acknowledged began 
on June 24th, 1637, and are from that time 
continuous. This was the law under which 
conveyances in Plymouth were made until 
the union with Massachusetts in 1692. 

It will be noticed that the Plymouth 
system lacks the characteristic feature of 
our modem system of recording deeds, 
namely, the priority of right given to the 
prior record. It has, however, one feature 
of the present system which appears to 
have originated in Plymouth, so far as 
American legislation goes; that is, the 
requirement for an acknowledgment of the 
deed before recording. 

The next colony in point of time was 

Massachusetts, and the public recording 

of conveyances began there very early in 

its history. The first records were made 

» II Ply. Co. Rec. 12. 
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under votes of the towns. It has already- 
been pointed out that the early colonists 
desired not merely to have the land im- 
proved, but also to keep control of the 
admission of new colonists. To secure 
these ends, the Massachusetts towns early 
provided that any one desiring to sell his 
land should offer it first to the town, and 
that no stranger should be permitted to 
buy land without the consent of the town. 
Such orders were made, for instance, in 
Cambridge in 1632 and 1634, in Dorchester 
in 1634, and in Boston in 1635.^ Mean- 
while the colony passed an ordinance which 
is important in the history of our recording 
acts. On April i, 1634, the general court 
ordered that the constable and four of the 
chief inhabitants of every town, to be 
chosen by the freemen, with the advice of 
some one or more of the next assistants, 
should make a survey of houses and lands 
and enter the same in a book with the sev- 
eral bounds and quantities by the next 
estimation: **& shall deliuer a transcript 
thereof into the Court within sixe monethes 
nowe nexte ensueing, & the same soe entered 

> Cambridge Town Records, vol. ii. pp. 4, 10; 
Boston Record Commissioner's Reports, vol. iv, 
p. 8. Ibid, vol. ii, p. 5. 
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and recorded shal be a sufficient assurance 
to every such fifree inhabitant, his & theire 
heires and assignes, of such estate of inheri- 
tance, or as they shall haue in any such 
howses, lands, or ffranke-tenements.'* ^ 

This provision, which practically made 
an entry in the book of possessions a 
guaranteed title of the land, seems to fur- 
nish the first indication of the present rule 
of priority. 

Many of the towns properly prepared 
their books of possessions under this 
ordinance, and these books form the basis 
of land titles in such towns. But the work 
was slow and not altogether satisfactory to 
the General Court, and from time to time 
they passed additional orders for doing 
work. Finally on Oct. 7, 1640, the court 
passed a general ordinance in almost the 
exact terms of the present law.' **For 
avoyding all fraudulent conveyences, & 
that every man may know what estate or 
interest other men may have in any houses, 
lands or other hereditamants they are to 
deale in, it is therefore ordered, that after 
the end of this month no morgage, bar- 
gaine, sale, or graunt hereafter to bee 

^ I Records of Massachusetts 116. 
2 Ibid, 306. 



Digitized 



by Google 



made of any houses, lands, rents, or other 
hereditaments shalbee of force against any- 
other person except the graunter & his 
heires, unless the same bee recorded, as is 
hearafter expressed.'* Provision is made 
for acknowledging the deeds, and they are 
to be recorded within the districts into 
which the Colony had already been divided 
for holding courts. The ordinance further 
provided that **it is not intended that the 
whole bargaine, sale, &c. shalbee entered, 
but onely the names of the graunter & 
grauntee, the thing & the estate graunted 
& the date; and all such entryes shalbee 
certified to the recorder at Boston.*' Mag- 
istrates were also appointed to take acknowl- 
edgments. 

This ordinance of 1640 remained the law 
throughout Colonial times, omitting, how- 
ever, in the revisions the express provision 
against recording the deed in full; and it 
was further provided that the clerk of 
ever}' shire court should be the recorder.* 
The provision appears substantially un- 
changed in the Revised Laws of 1902.* 

^ Colonial Laws, ed. 1672, p. 33. 

' ** A conveyance of an estate in fee simple, fee 
tail, or for life, or a lease for more than seven years 
from the making thereof, shall not be valid as 
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The only other colonies which legislated 
before 1640 were Rhode Island and Con- 
necticut, and neither of them appears to 
have contributed anything to the system 
of recording deeds. ^ We may, therefore, 
safely conclude that the American registry 
system as it prevails at present throughout 
the country has its origin in Massachusetts 
legislation; only the provision for acknowl- 
edging the deed before its record being 
derived from Plymouth colony. 

Now where did the inexperienced legis- 
lators of Plymouth and Massachusetts get 
the ideas which led to this system of land 
transfer? It is, of course, possible that the 
whole plan was original with them, as it is 
certain that this particular application of 

against any person, except the grantor or lessor, 
his heirs and devisees and persons having actual 
notice of it, unless it ... is recorded in the registry 
of deeds" etc. R. L. Ch. 127, Sect. 4. Considering 
that the act has passed through twelve revisions 
and has been amended at least twice, the language 
is very close to the original. 

^ A vote of the town of Portsmouth in 1638 was 
similar to the ordinance establishing Books of Pos- 
sessions in Massachusetts. Rhode Island Colonial 
Records, vol. i, p. 54. No other vote in Rhode Island 
was earlier than 1644. Ibid. p. 127. Similar legis- 
lation in Connecticut was adopted in 1639. Connec- 
ticut Colonial Records, vol. i, p. 37. 
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the ideas was their invention; but it is 
more likely that they derived some hints 
from Old-World practice. 

Four sources occur to one as possible. 
First, the system of registering titles that 
prevailed on the continent of Europe, was 
carried by the Dutch settlers to Cape 
Colony, and was probably there investi- 
gated by Sir R. Torrens on his way to 
Australia, and thus gave a hint for the 
modem system of registering land titles, 
Second, the customs of some of the English 
cities and boroughs, of passing title by 
judicial process in the local courts, which 
after all is closely related to the common 
law system of passing title by fine and 
recovery, and to the transfer of copyhold 
land. Third, the statutory process of en- 
rolling deeds of bargain and sale. Fourth, 
the local customs of York, Middlesex, and 
perhaps other counties, providing for the 
registration of deeds. 

As to the continental system, it is not 
probable that any of the Puritan colonists 
were influenced by it. The Pilgrims, to be 
sure, spent some time in Holland before 
settling in Plymouth, and might possibly 
have derived some hints from the law of 
that country, but the distinctive features 
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of the continental system were lacking in 
the Plymouth legislation. The continental 
system is one of registering titles. By it, 
the contract or deed is of no importance 
except as a memorandum, or as a proof to 
be presented to the officer in charge of the 
registration. The operative act is the 
entry of transfer on the public books. 
There seems to be in Plymouth legislation 
no idea of such a notion as that the entry 
in the book was in itself an operative act. 
The ordinary document entered on the 
Plymouth book was a more or less elabo- 
rate bargain and sale deed in the English 
form ; and the fact that deeds were recorded 
side by side with other contracts, and 
especially contracts of service, indicates 
that there was no idea that the transfer 
derived any additional force from the 
recording of it. The record was merely 
for purpose of evidence. But whatever 
may be true of the Plymouth ordinance it 
is clear that in the Massachusetts ordinance 
there was no notion whatever of an entry 
on the book as of itself operative to pass 
the title. The deed still remained the 
document of title. 

More must be said as to the claim of 
borough customs to furnish the idea of our 
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registry acts. The type of such custom is 
that of London, and this custom is stated 
in these words: *'The persons that sealed 
the deed must go before the Lord Mayor, 
or the Recorder and one Alderman, and 
make acknowledgement that the same is 
their act and deed; if a wife be a party, she 
is to be examined by them, whether it was 
done with her full and free consent, with- 
out any kind of compulsion; in testimony 
of which the Lord Mayor or Recorder and 
Alderman set their hands to it, for which 
each may demand 4d, and the attorney's 
fee for the judgment is 2d. Afterwards 
the deed must be delivered to the clerk of 
the Inrolements who at the next Hustings 
will cause proclamation to be made thereof 
according to the custom of the court." * 

Many, if not most of the English boroughs 
had similar customs. It will be noticed as 
to this custom, first, that it provides for an 
acknowledgment before the mayor or other 
city magistrate just as the Plymouth ordi- 
nance provided for an acknowledgment 
before the governor or assistant, and in 
that respect it seems to furnish the type 
, from which the Plymouth provision for 
acknowledgment was copied. The subse- 
^ Bohun, Privilegia Londini, 241. 
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quent proceedings are, however, different 
from those that prevailed in America. The 
deed having been acknowledged was pro- 
claimed in open court, and, no one appear- 
ing to deny it, it was enrolled as a judicial 
acknowledgment and had force as res 
judicata. 

The provision for acknowledgment, which 
was found in the borough customs, was not 
unknown in the manorial courts. Thus 
when a mortgage on a copyhold interest 
was paid off, the mortgagee made acknowl- 
edgment before the lord or his steward of 
th§ payment.* When a feme covert owned 
copyhold lands, she might join with her 
husband in a surrender; in which case she 
must be examined by the steward apart 
from her husband.^ These points are re- 
markably like certain features of our land 
system. The Plymouth practice of ac- 
knowledgment originated, as has been seen, 
during the governorship of William Brad- 
ford, and the ordinance by which acknowl- 
edgment was required was passed while 
Edward Winslow was governor. These 

» I Watkins Copyholds 184. This is very similar 
to the earliest recorded instance of an acknowledg- 
ment in the Plymouth records, above mentioned. 

' Ibid. 10 1. 
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two men, the greatest leaders of the colony, 
seem to have adopted this practice of 
acknowledgment either from borough or 
from manorial customs with which they 
had been familiar in England. 

It is possible that the Plymouth ordi- 
nance, so far as the provision for recording 
was concerned, was based upon the English 
law as to the enrollment of bargains and 
sales. I have already pointed out that 
the Plymouth deeds were deeds of bargain 
and sale, which was to become the typical 
American form. The provision that the 
deed should be recorded is not unlike the 
provision of the English law.* Be that as 
it may, this portion of the Plymouth act 
did not influence the Massachusetts ordi- 
nance of 1640; and there seems to be noth- 
ing in that ordinance which is based upon 
the English law for enrolling bargains and 
sales. 

The local customs by which a registry 
was provided in York and in Middlesex are 
more likely to have influenced the Massa- 
chusetts ordinance. The ordinance pro- 
vided for recording in districts, and to that 
extent it followed the plan of the local 
registry. But the English customs pro- 
» 27 Hen. VIII, chap. 16. 
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vided a record of the deeds only for the 
purpose of safely keeping the evidence. 
No additional power was given to the 
deed by reason of its being recorded; the 
county merely furnished a safe place of 
deposit for the deeds of such persons as 
chose to avail themselves of it. The leg- 
islators of Massachusetts, therefore, de- 
rived at most nothing more than the pro- 
vision for recording the deeds in the local 
registries from this source. 

The most distinctive feature of the 
American systeqi, the priority given to the 
earliest recorded deed, appears to have no 
prototype among foreign systems. It was 
foreshadowed in the ordinance providing 
for books of possessions, and was fully 
developed by the earliest settlers of Massa- 
chusetts as a remedy for difficulties newly 
felt as a consequence of the democratic 
land-holding system of the Puritan Com- 
monwealth. The distinctive features of 
the American system of recording deeds 
are therefore indigenous. 
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